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Welcome to the 2019 edition of our annual report on deal terms and trends in the M&A and private equity 

markets. We are delighted to have increased the data pool and added to the expert commentary by 

partnering with Livingstone Partners this year. In Pinsent Masons, Howden M&A and Livingstone Partners, 

we have brought together three of the most active advisers in the mid-market to provide one of the most 

comprehensive reviews of UK deal data available in the sector. If anybody ever quotes “that’s market” you 

have this report to help you!

So, what of this year’s findings? 2018 continued to be one of contradictions. Despite the spectre of political 

uncertainty in the UK, lack of clarity over Brexit and the global threats to economic growth in the guise of 

trade wars and political instability, the M&A and private equity markets were as busy as ever. Good assets 

were highly prized and prices increased as a result, although primary buy-outs still outnumbered secondary 

buy-outs so we may not have reached the top quite yet. However, legal terms hardened in all but the most 

aggressive sell-side auctions. A good example of this two lane market is the cap on warranty claims which are 

either capped at 100% of the consideration or between 0-24% of the consideration and not much in between.

The tightening of legal terms came in the form of improved termination rights for buyers, be it via MAC 

clauses or the repetition of warranties. Gaps in valuation expectation are being bridged with the increased  

use of deferred consideration. The net working capital statement is becoming more common following years  

of locked-box use. All of these mechanisms can be used to deal with uncertainty or a lack of clarity on future 

performance, enabling deals to be transacted but with in-built safety valves.

W&I is becoming increasingly popular, driven by better awareness of the product, broader cover and the 

knowledge that claims will be met. The insurance market has increased the range of enhancements,  

including non-disclosure of the dataroom and due diligence reports and cover for some unlikely but  

known tax risks. As a result W&I is becoming a common feature on both private equity and trade  

transactions and provides a neat solution for investor majority sales and tax risks in particular.

For all the complexity of the legal terms, one of the most striking statistics is the disparity between  

the period of exclusivity granted (7 weeks) compared to the actual time taken to exchange (12 weeks).  

You can’t fault the buyers’ enthusiasm!

We hope you enjoy reading our report and please do get in touch if you would like us to provide  

more detail on specific points of interest.

Executive Summary

Ed Stead

Head of Private Equity

Pinsent Masons

Caroline Rowlands

Head of Private Equity

Howden M&A

Simon Cope-Thompson

Partner, Head of Management Advisory

Livingstone Partners

2018 continued to be a year of contradictions. Despite the spectre of political 
uncertainty in the UK, lack of clarity over Brexit and the global threats to economic 
growth in the guise of trade wars and political instability the M&A and private equity 
markets were as busy as ever.
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Our survey reviews data collated from the 229 transactions that Pinsent Masons, Howden M&A and Livingstone Partners advised 

on in the UK during 2018. The combined value of these transactions was just over £16bn. We advised on seven deals valued in 

excess of £500m and 21 deals between £100m and £500m. The average transaction value (where disclosed) across all deals  

was £88m. 

We advised on a representative mix of sectors with the highest number of transactions in the Diversified Industrial sector (17%), 

followed by Retail & Consumer (15%) and Telecoms, Media & Technology (14%). The Financial Services sector accounted for the 

highest value contribution, representing 27% of the total value, followed by Retail & Consumer (18%) and Real Estate (18%).  

As such our survey represents an extensive sample of cross sector UK deal activity in 2018.

Survey Methodology

Of the 229 transactions in our survey 84 (62 of which buy-side) involved private equity, equating to just over a third of 

the total sample in volume terms but two thirds of the sample in value. The average private equity transaction value was 

£160m, more than three times the size of the average trade transaction. Around 40% of private equity transactions by 

value were in the Financial Services sector, with 20% by value in Retail and Consumer. 

Key:

 Financial Services

 Retail & Consumer

 Real Estate

 Diversified Industrial

 Infrastructure

 TMT

 Life Sciences & Healthcare

 Energy

 Other

Key:

 Private equity

 Trade

Value of transactions by sector 

Transaction type (value)

Transactions by sector

Transaction type
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11%

8%

11%
8%

37%

63%

27%

18%

18%

14%

7%

6%

5%
1%

4%

34%

66%
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Across all transactions a quarter were subject to an auction process, 

slightly up on the 21% in our 2017 study. The figure was even 

higher for buy-side private  equity this year with almost half of such 

transactions, (47%) subject to an auction process compared to 34% in 

2017.  Only 11% of trade disposals involved an auction: a figure which 

was little changed from 2017 (12%). This relatively low level compared 

to private equity transactions highlights a preference for trade 

owners to concentrate on bilateral deals. Auctions were typically 

used in higher value transactions with the average value of an auction 

transaction being three times that of a non-auction transaction.   

Last year saw the continuation of a strong sellers’ market with 

abundant capital chasing relatively few quality opportunities. Buyers 

are continuing to pursue off-market transactions where possible with 

trade buyers in particular preferring to avoid auction situations given 

competition from private equity investors. In last year’s survey we 

noted that with limited resources private equity houses had to choose 

where to invest their time. Although PE buyers remain keen to find off 

market bilateral deals, this has to be balanced with the realisation that 

these deals can be harder to complete because the target businesses 

are often less well prepared for exit.  Auction processes on the other 

hand come with competitive risk on the bidder side but the benefits of 

a well organised process and a clear route to a swift completion. These 

factors may again account for the increase in the volume of private 

equity transactions concluded via an auction process.

Primary buyouts continued to outnumber secondary buyouts, though 

our data recorded a slight increase in the number of secondary 

buyouts as a proportion from 27% in 2017 to 32%. 

Around 80% of transactions involving an auction process saw 

potential buyers granted a period of exclusivity, whilst exclusivity 

was granted in almost all bilateral processes. Although the average 

length of exclusivity periods being granted remained relatively short 

at 7 weeks, it is interesting to note that on average transactions 

took longer than sellers expected (or wanted) with deals exchanging 

or completing on average within 12 weeks of exclusivity being 

granted. Simon Cope-Thompson, Partner and Head of Management 

Advisory at Livingstone Partners comments: “There is a direct 

correlation between the length of the exclusivity period granted 

to a buyer and the level of competition for the asset. Where sellers 

are well prepared before a process starts, with a full suite of vendor 

diligence, we have seen deals close in a matter of days.”  Private 

equity sellers appear to have been able to demand and achieve 

tighter closings, with average exclusivity periods of around seven 

weeks. Cope-Thompson adds: “What is clear is that buyers might 

agree to a short period of exclusivity in order to win a deal, but they 

are quite prepared to then stretch the deal out, once exclusivity has 

been granted and the balance of power has shifted to the buyer.”

Deal Process Trends

Key:
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 Secondary

W
ee

ks

Key:
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 No

Key:
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 No

Was the deal a primary or secondary buyout?

Exclusivity period and deal completion
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Just over a third of all transactions included a split between 

exchange and completion. As in 2017, there was more likely 

to be a split in private equity transactions, though the 

difference in the split between private equity and trade deals 

has narrowed. In total 35% of private equity transactions, 

compared to 20% of trade transactions utilised a split.

In value terms, around 68% of the combined transaction value 

in the deals surveyed was subject to a split, which corresponds 

almost exactly to findings from previous surveys. It remains 

the case that the higher the value the more likely there will  

be a split between exchange and completion. 

In deals valued in excess of £1bn, 75% were subject to a 

split, with the level falling to 67% in deals between £500m 

and £1bn. Both figures are below 2017 (100% and 86% 

respectively). Ed Stead, partner at Pinsent Masons comments 

“The figures will continue to reflect the fact that the larger 

the deal the more likely it is to require a split for regulatory 

merger control reasons. On the larger, highly competitive 

deals which involve a split exchange and closing, our 

experience is that there is much less paperwork actually put 

in place at exchange with a flurry of activity on financing and 

other matters then taking place in the gap period”. Deals 

between £100m and £500m were subject to a split in just 

over half of the transactions surveyed, slightly down on 2017. 

Transactions below £100m in value were far less likely to see 

a split but even here we saw a rise to 29% in 2018 from 20% 

in 2017, although the percentage was 21% if financial services 

deals, where regulatory approvals typically require a split 

exchange and closing, are excluded.

Split between exchange and completion

Key:

 Yes

 No

Key:

 Split

 No Split

Was there a split between exchange & completion?

Transactions involving a split between exchange and completion 

(by share of total transactional value)
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There is a direct correlation between 
the length of the exclusivity period 
granted to a buyer and the level of 
competition for the asset. Where 
sellers are well prepared before a 
process starts, with a full suite of 
vendor diligence, we have seen deals 
close in a matter of days.

Simon Cope-Thompson, Partner, Head of 
Management Advisory, Livingstone Partners
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Where warranties were repeated at completion, 67% of those 

transactions allowed for a second round of disclosure, slightly up on 

59% in 2017. In the majority of such transactions the buyer had the 

ability to pull out of the transaction if the further disclosure resulted 

in a material deterioration in value of the target. In the 33% of deals 

where no further disclosure was permitted the buyer could not 

terminate but was effectively only taking risk from completion due to 

its ability to sue for breach of warranties repeated at completion.

Key:

 Yes

 No

Key:

 Yes

 No

Key:

 Yes (unconditional)

 Yes (subject to specified 

 level of materiality)

 No

 

Key:

 Yes (unconditional)

 Yes (subject to specified 

 level of materiality)

 No

 

Key:

 Yes (unconditional)

 Yes (subject to specified 

 level of materiality)

 No

 

Were the warranties repeated at completion

Could a Buyer walk away for breach of contract  

in the interim period (trade)

Was a second round of disclosure allowed?

Could a Buyer walk away for breach of contract  

in the interim period (private equity)

45%

55%

63%

14%
23%

33%

67%

46%

27% 27%

The figures will continue to 
reflect the fact that the larger 
the deal the more likely it is to 
require a split for regulatory
merger control reasons. On the 
larger, highly competitive deals 
which involve a split exchange 
and closing, our experience 
is that there is much less 
paperwork actually put in place 
at exchange with a flurry of 
activity on financing and other 
matters then taking place in  
the gap period.

Ed Stead, Head of Private Equity,  
Pinsent Masons
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In 63% of trade led transactions the buyer was permitted to walk away in

the interim period in light of a material breach. The figure was lower this year

in private equity transactions where the buyer could walk away for material

breach in just 46% of transactions. Where the seller was a private equity house

or financial institution the percentage of deals where the buyer could walk away

for breach fell to 28%. This represents a large move from 2017 where 71% of

private equity buyers could walk away for a material breach.

Tom Leman, partner at Pinsent Masons commented “The reason for the 

move is not clear but we suspect it reflects an increasingly competitive 

investment market, with sellers, particularly where the process involved a 

highly competitive auction, being able to demand and secure more favourable 

terms. Private equity investors are thus having to accept these conditions to be 

included in the process and having to balance increased political and economic 

risk against the risk of a missed opportunity. Looking ahead we expect to see 

buyers attempting to secure more favourable walk away rights should political 

and economic conditions deteriorate.”

MAC Clause

Use of MAC clauses declined from 54% in 2017 to 45% last year, which was 

more consistent with historic norms but continues to show a trend for increased 

usage. Ed Stead, partner at Pinsent Masons comments “This marks the 

continuation of an ongoing trend for greater usage of MAC clauses and reflects 

increased wariness in the market regarding political and economic uncertainty. 

Over the last 12 months we have seen increased risk associated with Brexit, the 

potential for trade and tariff disputes, and generally greater market volatility 

than we have seen for some time. All these factors, which at the time of writing, 

look set to continue in the mid term, mean buyers are increasingly looking 

to reduce their risk exposure through the deal process. This continues to be 

reflected in the greater use of MAC clauses.”

While most MAC clauses were fairly generic in nature and specified a financial/

valuation level of materiality, we saw some examples relating specifically to 

the quality and value of data, and separately clauses relating to the retention 

of talent. Although such examples tend to be unique to particular transactions, 

they demonstrate the increasing importance and value being attributed to a 

target’s data, as well as the battle for talent retention which in certain sectors 

has emerged as a key challenge.

Was there a MAC clause?

55%

45%

Key:

 Yes

 No

This marks the continuation of an 
ongoing trend for greater usage of 
Mac clauses and reflects increased 
wariness in the markets regarding 
political economic uncertainty.

Ed Stead, Head of Private Equity,  
Pinsent Masons 
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Locked box v completion accounts

Around 40% of all transactions employed a locked box mechanism 

with the proportion much higher in buy-side private equity 

transactions at 65%, compared to only 22% involving a trade 

buyer. Strategic buyers are becoming more familiar with the use 

of a locked box mechanism rather than completion accounts, 

although they still have a preference for the post closing true-

up. Private equity buyers appear much more comfortable using a 

locked box, which they accept provides greater certainty for the 

sellers and avoids the need to spend time on what can otherwise be 

distracting and costly (and sometimes contentious) post completion 

accounting reviews.

One surprising result in our review was that in 56% of applicable 

transactions it was found that the seller prepared the first draft 

of the completion accounts. In doing so a seller has the benefit 

of any discretion available in the specified accounting policies. As 

completion accounts have historically been seen as a mechanism 

intended to protect the buyer, the preference is usually for the 

buyer to undertake a robust analysis of the accounts and accounting 

policies in order to produce the first draft. 

Relatively few (just 3%) of transactions set a cap and collar to 

exclude immaterial price adjustments within agreed parameters. 

Locked box, completion accounts 
and deferred consideration

Key:
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Key:
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Where the SPA contained a net assets or working capital 

adjustment clause, we saw a working capital adjustment 

applied in 53% of applicable transactions and net assets 

clause in 40%.

Deferred consideration

Across all transactions 30% included an element of deferred 

consideration an increase from 21% in 2017. Private equity 

transactions saw a higher use of deferred consideration 

(36%) than trade (27%). This is a significant change from  

our 2017 deal data where just 8% of private equity 

transactions included deferred consideration.

Tom Leman, partner at Pinsent Masons comments: “The 

increase in use of deferred consideration/earn out by private 

equity buyers reflects the disparity between the sellers’ and 

buyers’ view on value. Encouraged by previous year’s evidence 

of a sellers’ market, sellers’ expectations may have got ahead 

of current market reality, whereas private equity buyers have 

turned more circumspect about projections due to current 

uncertainty. Clearly, private equity buyers could wait for the 

target to prove it can achieve its projected numbers and then 

buy, but that would delay the deployment of capital and also 

risk losing the deal. Private equity therefore structure around 

this by paying the lower price on closing with a promise 

to pay the additional amounts as and when the projected 

numbers are achieved in the future. This way private equity 

buyers bridge the valuation gap with sellers that have high 

valuation expectations despite the lack of visibility on  

future performance and get the deal done. 

Trade buyers tend to be less aggressive on price and are in  

a better position to assess the future performance of a target 

given their existing knowledge of the market.”

Deferred consideration: type of adjustment used
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Tom Leman, Partner, Pinsent Masons
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In the majority of transactions the deferred consideration period was 

18 months or less, with 24% of transactions favouring a 12 month 

period. A further 24% of transactions had a two year deferral period 

with 11% at three years. Private equity transactions generally had a 

preference for shorter periods for deferred consideration with 63% 

using 18 months or less.

Tom Leman, partner at Pinsent Masons commented, “Trade buyers 

often use longer periods because they want to promote specific 

management behaviours in the long term. For example, in consumer 

goods businesses they may want management to focus on sales 

rather than cost (in effect focusing on revenue rather than profit). 

If the corporate buyer has large sophisticated manufacturing 

capabilities it can integrate the cost side of the business and free 

up management to concentrate on growing sales. A well structured 

deferred consideration mechanism can deliver the right results for 

many years post closing. 

Private equity often use the deferred consideration element to deal  

with the short term valuation issues discussed above. For the long 

term private equity investors incentivise management via equity 

participation, hence the shorter deferred periods for private  

equity transactions.”

EBITDA is the most frequently used metric when calculating 

the value of the deferred consideration and was used in 52% of 

applicable transactions, with revenue used in just under a third. 

Typical protections specified for the deferred consideration period 

included provisions relating to the seller’s continued involvement  

in the business (60% of transactions) and the continued support  

of the target group with no change in operations or management 

(40% of transactions).

Key:
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 No
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Across all transactions the warranty cap level was consistent with 

2017, with 44% of transactions capped at 100% (up from the 41% 

in 2017) and 35% capped at up to 24% slightly down from 37% in 

2017. Interestingly, few transactions were capped in between these 

extremes. However, as previously this differed in private equity 

transactions where more buyers were again prepared to accept a 

lower warranty liability cap of between 0-24% of the consideration 

paid. In 2017 we commented that private equity investors’ 

willingness to accept a lower cap reflected a highly competitive 

sellers’ market in which private equity investors were prepared 

to accept seller friendly terms to ensure closure. While this still 

holds true for 2018 we saw a noticeable increase in private equity 

transactions securing caps at the maximum level, with 25% of such 

transactions capped at 100% of the consideration in 2018 compared 

to just 3% in 2017. Although we are still seeing private equity 

investors being amenable to lower caps and who are mitigating the 

additional risk via warranty and indemnity insurance and extensive 

due diligence, the trend towards securing a higher warranty cap in 

private equity transactions is reflective of an increasingly uncertain 

market and may emerge more prominently if conditions deteriorate 

in 2019.

Warranties
As in 2017 in almost all transactions there was no entitlement 

to recover for breach of warranty on an indemnity basis.

Just 5% of transactions had no cap on the seller’s warranty liability.
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Analysis of warranty claims data across our transactions 

in 2018 echoes that of the previous year, and confirms 

that limitation periods for commercial warranty claims 

(non-tax) are typically set between 12 and 24 months. 

This time frame typically allows for the completion of 

two audit cycles under the new ownership structure 

which is normally enough to identify any potential 

claims. The latest data does suggest a slight lengthening 

of limitation period with 19-24 months used in 48% 

of transactions compared to 38% in 2017, with 13-18 

months falling from 40% in 2017 to 37% and 12 months 

or less from 15% to 9%. This may well reflect a slight 

strengthening in the bargaining power of buyers. 

Limitation periods for  

commercial warranty claims
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Key:

 Yes
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Did the transaction use a basket/threshold for claims?
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We saw an increase in the volume of transactions where the buyer 

obtained warranty & indemnity (W&I) insurance in 2018, with 41% 

of transactions seeing buy-side W&I insurance taken out, compared 

to just 15% in 2017. The proportion of private equity buyers securing 

W&I insurance was even higher at 59% of transactions confirming a 

long term trend towards greater use of insurance as a risk reduction 

tool in M&A transactions. This may also explain why sellers  

appear prepared to accept more buyer friendly caps and  

periods than before.

This year we saw a decrease in the overall number of transactions 

with a de minimis for warranty claims of 0.05% or less of the 

consideration, down from 36% in 2017 to 20% in 2018, signalling 

a clear move towards higher thresholds. 33% of private equity 

transactions in 2018 set a de minimis of between 0.06% to 0.09% 

of the consideration compared to 16% in 2017, while trade buyers 

agreed a de minimis of between 0.1%-0.2% of the consideration in 

47% of transactions, a big increase from the 26% seen in 2017. 
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Key:

 Yes

 No

A high volume (82%) of transactions required the seller to give a non-compete  undertaking, up from 72% in 2017.   

The most common non-compete period was in excess of 24 months. The proportion of transactions using this period 

increased from 41% to 75% in 2018, indicating that buyers are insisting on longer non-compete periods in return  

for the higher valuations.  

Escrow 

In transactions where an escrow account was used as security it was usually subject to a holding period of 24 months or 

less. The amount retained in the escrow account was typically between 1% and 5% of the deal consideration (40% of 

transactions), and in the majority of transactions was 10% or less. Relatively few transactions required an escrow amount 

to be held in excess of 20% and we would typically only see this requirement in deals with specific issues to cover.  
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The vast majority of transactions (85%) used a basket threshold set at 1% of the consideration with both private equity and 

trade transactions preferring this level. This year saw an increase in the de minimis, with 23% of private equity transactions 

using a basket threshold of 0.05% or less of the consideration, compared with just 5% in 2017.
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Key:

 Yes

 No

In 71% of transactions the buyer agreed to general disclosure of the data room, with a slightly higher proportion in 

private equity (75%). In just over a third of transactions the buyer gave a reverse warranty agreeing not to bring  

a claim based on breach of warranty known to the buyer before entering into the SPA.

In a majority of transactions it was agreed that the funds held in escrow would be released in one amount (59%) rather 

than in tranches. In transactions where funds were held in an escrow account it was generally in response to a specific 

indemnity provision or for the warranties generally. 

Key:

 One amount

 Tranches

Key:

 Yes

 No

Key:

 A specific indemnity/number  

 of indemnity provisions

 Completion accounts

 Warranties generally

 Other

Is the escrow released in one amount or in tranches?

Did the Buyer agree to general  

disclosure of the data room?

Purpose for which an amount was held in escrow account?

Did the Buyer give a  

reverse warranty?

41%

59%

29%

71%

28%
27%

27%
18%

64%

36%

16



Key:

 Yes

 No

Tax covenants were commonly used in the majority of 

transactions with a higher proportion in private equity 

transactions where they were used in 85% of deals compared 

to 69% for trade. A surprisingly low number of deals surveyed 

involved a tax covenant with just nominal liability cover from 

the warrantor group supported by insurance – this challenges 

a market perception that insurance, particularly in private 

equity deals, is expected to be the main recourse for tax 

risk and perhaps suggests there remains expectation that a 

warrantor group will still maintain a level of tax risk.

Our survey overwhelmingly supports the continued 

application of a six or seven year time limit to tax covenant 

claims (to match HMRC’s extended time limit for review of tax 

liabilities).That is despite attempts by sellers in a competitive 

market to move the “market norm” time limit to 4 years in 

line with HMRC’s standard look back review window. Whilst 

limitations on liability have moved in favour of sellers in 

many areas, caution still remains in the field of tax (perhaps 

unsurprisingly given the general trend for increased HRMC 

scrutiny of business transactions).

Tax

Key:

 Yes

 No

Key:

 Yes

 No

Was a tax covenant used?  

(trade)

Was a tax covenant used? (private equity)

Was there a separate cap on liability under 

 the tax covenant/deed?
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85%
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The use of W&I insurance on UK M&A transactions continues to rise year-on-year. This year, the UK W&I insurance market 

received over 950 submissions, equating to over 40% of all UK M&A deals. While W&I insurance continues to be most 

popular on private equity transactions, 2018 saw a notable increase in the use of the product by corporates. The continued 

and growing interest in W&I insurance is driven by a broader awareness of the product and the benefits it can bring to 

M&A processes.  Funds, corporates and advisory teams now consider W&I insurance as part of their strategic tool kit,  

permitting clean exits on the sell-side and favourable limitations packages on the buy-side (irrespective of the  

underlying SPA/warranty deed position).

Latest trends in the W&I Insurance Market

Pricing and retentions

As highlighted in the table below, both pricing and retentions continued their downward trend.

Policy enhancements

Insurance continues to be used as a means to enhance the protections afforded by the SPA, helping to ease 

negotiations between buyer and seller. In addition to the traditional enhancements, which include increasing the cap  

on liability and extending the warranty survival period, insurers now offer a wide range of potential enhancements. 

In line with last year’s report, knowledge scrapes and affirmative tax coverage continue to be very popular. Synthetic 

tax covenant use is on the rise but still remains relatively limited. The most notable development is the increased 

availability of “US-style” enhancements. These enhancements include: (i) non-disclosure of the VDR (typically only 

offered if this is the agreed position in the SPA); (ii) non-disclosure of the due diligence reports; and (iii) provision of 

warranties on an indemnity basis. Each of these enhancements typically attract an additional premium in the region  

of 5% - 15% of the base premium.  

Stapling

The last 12 months has also seen a sustained increase in the number of sellers (both private equity and corporate) 

“stapling” insurance to their disposals, especially in the context of competitive auction processes.  Sellers can choose 

between two approaches; a “soft staple” or a “hard staple”. Under the soft staple approach, the seller will engage 

a broker to canvass the market for terms and pricing and will present the findings to the bidder(s) via an insurance 

report. Under the hard staple approach, the seller will go a step further and engage an insurer to underwrite the 

transaction and negotiate a draft policy on the basis of the vendor due diligence.  Because the hard staple approach 

requires vendor diligence to have been undertaken, it is more common on deals in excess of c. £200m - £250m where 

vendor diligence is likely to have been commissioned. Whether hard or soft, the increase in the popularity of “stapling” 

insurance can be explained by the fact that it can be used as a powerful negotiating tool to limit sellers’ liability under 

the SPA. Furthermore, the insurance market is now large enough to enable brokers and insurers to set up confidential 

Warranty & Indemnity Insurance Trends

Average Premium Rates (% of the Policy Limit)

Real Estate Operational

2017 2018 2017 2018

0.98% 0.89% 1.25% 1.16%

Typical Retentions (% of the Enterprise Value)*

Real Estate Operational

2017 2018 2017 2018

Nil Nil
0.5%  
fixed

0.25% - 0.5% fixed  
(with certain insurers 

beginning to offer tipping 
retentions on private equity 

backed transactions)

*Also referred to as excess or deductible.
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Looking more granularly, our data shows that financial statements  

and tax related warranties remain the most common warranties  

to be breached, followed closely by compliance with law and 

employment warranties. 

Insurers continue to respond to pressure to pay out and to date, 

Howden M&A has negotiated payments on over 90% of the claims we 

have received. With increasing competition from new entrants to the 

market and the need to be seen as a “market that pays”, we anticipate 

that insurers will continue to take an open and flexible approach to 

settling claims. 
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Percentage of transactions producing a notification

With increasing competition from new entrants 
to the market and the need to be seen as a 
“market that pays”, we anticipate that insurers 
will continue to take an open and flexible 
approach to settling claims. 

“deal trees” to work with several bidders simultaneously, ensuring  

that the policy will be finalised in time for final bids.

W&I insurance claims

As knowledge of and trust in W&I insurance continues to grow, we 

have seen an uptake in the number of notifications received. In 2018, 

we received claims notifications on 12.8% of policies placed,  

in comparison to 10.5% in 2017. 
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10.5%

12.8%
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0%

Caroline Rowlands, Head of Private Equity, Howden M&A
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Sweet equity

Acknowledging that this will be a matter for the relevant investor 

and will be largely governed by the commercial requirements 

of each deal, the proportion of equity available as sweet equity 

has remained largely consistent over recent years. Sweet equity 

typically comprises between 10% and 20% of the overall  

equity available, with an average of 17% made available as  

sweet equity in the deals surveyed. The percentage available 

often depends on deal size with sweet equity pots on average 

closer to 8% for deals valued between £100m and £500m and 

21% for deals below £100m.  Sweet equity pots of greater  

than 20% were achieved in 21% of all private equity deals,  

which is again consistent with our 2017 findings. 

Sweet equity pots in primary buyouts averaged 14.7% whereas 

this increased to 21.5% in secondary or tertiary deals. Jamie 

Hutton, Associate Director at Livingstone Partners explains: “We 

often find that in secondary deals management teams negotiate a 

better deal for themselves.  In many cases management carrying 

out a primary buyout don’t get independent management advice, 

and it is often the first time they have dealt with PE houses. By 

the time a secondary buyout comes around they feel more in 

control and able to set down their own parameters, particularly 

where it is a competitive process.”

Warranty caps

Also consistent with 2017 were our findings on the cap for 

investment warranties with one or two times a manager’s salary 

being typical. There appears to be a move towards higher caps 

in 2018 with 40% of transactions capped at two times salary, 

compared with 31% of transactions in 2017 and 45% of  

transactions on average over the past four years. 

We have tended previously to see a one times salary cap in 

competitive auction processes so it would seem private equity 

houses may be reacting to uncertain market conditions as stated 

elsewhere in this report. The trend appears to be moving back 

towards the position seen over the last four years where  

around 45% of all transactions in our survey were capped  

at two times salary. 

We continue to see a small proportion of deals in which the  

private equity house accepts a different warranty liability  

between managers receiving rollover and those receiving  

sweet equity only, but as this was observed in just 16% of 

transactions it remains far from the norm.

Private Equity

Key:

 Yes

 No

Proportion of equity available as sweet equity

What was the warranty liability cap for  
managers taking sweet equity?

Did warranty liability cap vary for rollover investor?

16%

84%
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0%

0%

We often find that in secondary deals management 
teams negotiate a better deal for themselves.

Jamie Hutton, Associate Director, Livingstone Partners
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Restrictive covenants

Restrictive covenants continue as a key term for investors, 

particularly in relation to senior managers who tend to pose 

the greater threat of competing against investee companies 

or soliciting employees, customers or suppliers. While 24 

months remains the preferred restrictive covenant period 

(applicable in 55% of transactions, and consistent with the 

average for the last four years), we have seen a decrease in the 

length of restricted periods in the investment documentation, 

with 18 months applying to 18% of transactions in 2018 up 

from 5% in 2017 at the expense of or more than 24 months, 

which decreased to 3% from 24% in 2017. This trend suggests 

some private equity investors are prepared to ‘take a view’ on 

restricted periods for management (as we mentioned earlier 

they seem less sympathetic to sellers in the share purchase 

agreement), especially in competitive processes where these 

kinds of concessions can assist in gaining an advantage over  

other bidders. 

Fees

Arrangement fees remain an element of the deal process 

though the number of transactions that include these fees 

has fluctuated in our data over the last four years. In the 2017 

survey arrangement fees were seen in 27% of private equity 

transactions, down from 60% in 2016. This year the figure is 

56% and we continue to see private equity houses pushing for 

arrangement fees, particularly in less competitive or off-market 

transactions. In competitive processes we have seen investors 

coming under pressure to reduce the level of arrangement fees 

being charged or even to drop them altogether, but this seems 

to have abated in 2018.

Where included, arrangement fees were typically between 1% 

(seen on 28% of deals surveyed) and 2% (33%) of the funds 

invested by the institutional investor. This is consistent with 

previous findings. It is interesting that in over 20% of deals  

the fee was 4% or higher. 

Length of non compete (private equity)

What was the value of the arrangement fee as a % of funds 
invested by the institutional investor?

12 months
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24 months

4%

More than  
24 months
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Key:
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 No
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In just over a quarter of transactions we reviewed 

no investor director fees were charged. This 

was down from 43% in 2017 and bucking a 

recent trend for fewer investor-related fees on 

transactions. When director fees were charged, in 

over half of the transactions reviewed, it was likely 

to be less than £60,000 per annum. It remains (at 

least in our experience) unusual for monitoring 

fees to be charged in addition to directors’ fees, 

occurring in only 19% of transactions surveyed.

Private equity investors continue to value the 

input and contribution of independent Chairmen 

who were appointed in over 90% of the private 

equity transactions reviewed and typically  

seek to make at least one independent director 

appointment in addition to investor  

director appointments.

Leaver circumstances

Not surprisingly, good leaver circumstances 

remained consistent with previous years, with 

death, ill health of the manager and board 

discretion a feature of most transactions. 

Retirement was the fourth most common 

circumstance to be ascribed good leaver status, 

with little change from last year at 38%. 

Interestingly, wrongful dismissal appeared as a 

good leaver event in fewer transactions this year, 

down from 44% in 2017 to 31% in 2018. Another 

pointer, perhaps, to investors hardening their 

position towards management teams in light of 

uncertain market conditions? There has been some 

fluctuation in the inclusion of wrongful dismissal 

over the last four years, though with it averaging 

43% over this period, 31% is the lowest recorded 

level of its occurrence during this time. 

Unfair dismissal appeared as a good leaver event 

in 15% of transactions with little movement from 

22% recorded in 2017. It remains less favoured 

by private equity houses given the level of 

uncertainty inherent in proving unfair dismissal.

What is investor director’s annual fee?

£40,000 to 
<£60,000  
per annum

£100,000  
or more 

 per annum

NoneUp to 
£40,000 

per annum

£60,000 to 
<£100,000 
per annum

Key:

 Yes

 No

Key:

 Yes

 No

Is there a monitoring fee on top of director’s fee?

Was an independent Chairman appointed?
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Kieran Toal, partner at Pinsent Masons comments “There has been a 

sharp rise in the use of intermediate leaver in 2018, rising from 28% 

in 2017 to 57% in 2018, indicating an increased willingness of private 

equity investors to reward management with vesting on a ‘time 

served’ basis should they be terminated before exit”. Where vesting 

was agreed, the common arrangement was for shares to vest on a 

straight line basis over 4 years. In just over half of the transactions 

surveyed the vesting schedule allowed for 100% of shares to vest  

at the end of the vesting period. 

It is still most common for shares acquired when a manager leaves 

to be bought for cash, with only 15% of all deals seeing management 

obliged to either receive their sale proceeds in loan notes or retain 

their equity but have it capped at the value on their departure. 

Key:

 Yes

 No

Key:

 Shares vest over 3 years

 Shares vest over 4 years

 Shares vest over 5 years

 Shares vest over more  

 than 5 years

Is intermediate Leaver concept included?

What are the vesting arrangements?

57%

43%

5%

25%
30%

40%
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Key:

 Rollover and sweet equity

 Rollover equity only

 Sweet equity only

Key:

 Yes

 No

Do Leaver provisions apply to sweet equity/rollover? Were preference shares issued?

42%

55%

3%

58%

42%

In the majority of deals surveyed last year (83%), leaver provisions 

applied to both rollover and sweet equity.  There was a noticeable 

change this year, with leaver provisions applying to both sweet equity 

and rollover in 42% of transactions and applying to only sweet 

equity (and not rollover) in 55% of cases, suggesting an increased 

willingness of investors to allow management to retain their rolled-

value. This is perhaps indicative of the increase in competitive 

processes and the need to offer managers more favourable terms.  

Where leaver provisions did apply to rollover, the circumstances in 

which a manager would be obliged to surrender their shares included 

fraud (54%) and breach of restrictive covenants (38%).

In last year’s report we forecast an increase in the use of preference 

shares in transactions following changes to tax legislation and this 

has been borne out in the data for 2018, where we saw preference 

shares used in 58% of transactions compared to 32% in 2017.

There has been a sharp rise in the use of intermediate leaver in 2018, 
rising from 28% in 2017 to 57% in 2018, indicating the an increased 
willingness of private equity investors to reward management with 
vesting on a ‘time served’ basis should they be terminated before exit.

Kieran Toal, Partner, Pinsent Masons 
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For the fourth year in a row loan notes or preference shares held by private equity 

investors have been ranked equally with managers, with 86% ranked pari passu in 2018 

compared with 73% in 2017. This reflects the competitive dynamics of the market with 

investors willing to agree the position provided they are comfortable with the valuation 

and that the investor controls enforcement of security by acting as security trustee.

Key:

 Manager loan notes rank  

 behind investor loan notes

 The investor and manager  

 loan notes rank pari passu

How do the investor and manager loan notes sit for ranking purposes?

14%

86%

The coupon on preference shares typically averaged 10%, which is consistent with the 

previous year’s findings. This is also consistent with the coupon on investor loan notes 

where 74% of applicable transactions included loan notes with 10% interest. However, 

44% of the deals where preference shares were issued had a coupon in excess of 10%, 

compared to only 20% of deals having a loan note coupon in excess of 10%.
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Swamping rights

Swamping rights remain an accepted way for private equity houses to protect the value  

of their investment in the event of a material default or downturn in the business.  

The circumstances in which investors can invoke swamping rights remained consistent 

with previous years’ findings, with a breach of banking covenants and un-remedied 

breaches of investment documents appearing in the majority of deals surveyed  

(79% and 71% respectively).  

Insolvency events and a breach of equity covenants appeared in just under half of the 

deals surveyed, with equity covenants being set at a percentage below the banking 

covenants where external debt was provided, often removing the need for an  

“anticipated breach” of banking covenants.
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Our award-winning international private equity practice goes from strength to strength, 

with a reputation as one of the largest commercial legal advisers to our global sectors. 

We have offices across all three UK jurisdictions and spanning Europe, Middle East, Africa 

and Asia-Pacific. The team was ranked in the top five for number of private equity deals 

completed (The Lawyer) and in Tier 1 of private equity law firms (Legal 500) in 2018.  

To find out more about our team, other specialist reports, or to sign-up for legal updates, 

please visit www.pinsentmasons.com

Pinsent Masons’ Private Equity Practice
Turning dry powder into healthy returns

Law firm of the Year 2019, Legal Business Awards

Edward Stead

Partner, Head of Private Equity

T: +44 20 7490 6687   

M: +44 7796 336 343 

E: edward.stead@pinsentmasons.com 

Howden M&A is a leading M&A insurance adviser. We offer full European and Asian 

coverage with local offices in London, Frankfurt, Munich, Madrid, Amsterdam, Stockholm, 

Warsaw and Singapore.  For US transactions we work seamlessly with our “best friend” 

US broker, Atlantic Global Risks LLC. Our team of 50 individuals come from backgrounds 

in corporate, real estate and insurance law, investment banking, tax, litigation, 

environmental engineering and underwriting.

By combining our European-wide and Singapore based W&I teams with product 

specialists covering tax, litigation, title and environmental insurance, we provide clear and 

structured advice when implementing policies and securing claims payments on behalf of 

our clients.

To find out more about our team, please visit www.howdenmergers.com

Livingstone is an international M&A and Debt Advisory firm with a proven track record of 

delivering bespoke solutions and quality outcomes for private businesses, corporates and 

financial sponsors.

 

We focus on five core industries, with dedicated teams across our offices serving the 

Business Services, Consumer, Healthcare, Industrial, and Media & Technology sectors.

 

Livingstone works as one global team, partnering across geographies, sectors of focus, 

and service areas to provide clients with a range of investment banking services, including 

M&A advisory, acquisition financing, debt refinancing, distressed M&A, corporate 

divestitures and management advisory services.

 

To find out more about our team and latest transactions, please visit 

livingstonepartners.com

Howden M&A

Livingstone Partners
An international M&A and Debt Advisory Firm

Caroline Rowlands

Head of Private Equity

T: +44 20 7133 1269 

M: +44 7834 180 384 

E: caroline.rowlands@howdengroup.com

Simon Cope-Thompson

Partner, Head of Management Advisory

T: +44 (0)20 7484 4706 

M: +44 (0)7770 917468 

E: sct@livingstonepartners.co.uk
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Livingstone Partners LLP is a limited liability partnership registered no. OC307858 in England and Wales, at 15 Adam Street London WC2N 6RJ. 

Howden M&A Limited is an Appointed Representative of RKH Specialty Limited which is regulated and authorised  
by the Financial Conduct Authority in respect of general insurance business. FRN: 531097.

Howden M&A Limited is registered in England and Wales under company registration number 10687642. Registered office:  
One Creechurch Place, London, EC3A 5AF, United Kingdom. Tel: +44 (0)20 7648 7267.

This note does not constitute legal advice. Specific legal advice should be taken before acting on any of the topics covered.

Pinsent Masons LLP is a limited liability partnership, registered in England and Wales (registered number: OC333653) authorised and regulated by the 
Solicitors Regulation Authority and the appropriate jurisdictions in which it operates. The word “partner”, used in relation to the LLP, refers to a member 
or an employee or consultant of the LLP, or any firm or equivalent standing. A list of the members of the LLP, and of those non-members who are 
designated as partners, is available for inspection at our registered office: 30 Crown Place, London, EC2A 4ES, United Kingdom. © Pinsent Masons 2019.
 
For a full list of the jurisdictions where we operate, see www.pinsentmasons.com
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