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2017:  
Insurance use continues apace
The use of M&A insurance continued on an upward curve despite 2017’s M&A volumes and values 

remaining broadly stable versus 2016’s figures.

Last year saw a significant increase in the number of large cap deals (>€1bn) being insured across 

Europe, whilst maturing M&A insurance jurisdictions such as Germany, the Netherlands and Denmark 

experienced significant increases in the volume of insured deals. Southern Europe, in particular Spain and 

Italy, and Central and Eastern Europe (CEE) also experienced a surge in the use of M&A insurance during 

the past 12 months, with Belgium and France the only remaining European jurisdictions with significant 

M&A volumes that aren’t regularly using insurance.

Our hiring strategy has seen us bolster our UK, German, CEE and tax teams, as well as establish Nordic, 

French, Spanish and Singaporean teams, reflecting the heightened volumes of transactions for which 

we place insurance in each of these jurisdictions. Our tax team has also experienced a dramatic increase 

in the number of enquiries regarding specific tax matters, recently placing policies for Polish VAT/CLAT, 

Spanish WHT and UK trading vs investment risks.

Increased capacity at incumbent insurers combined with new market entrants such as Acquinex, Castel 

and Brockwell Capital means that over €1 billion of insurance capacity is now available when syndicating 

the whole market. Heightened competition has resulted in downward pressure on premiums and 

retentions, with operational transactions now often priced at a rate of approx. ≤1% of the policy limit.

In the real estate space, the number of enquiries for insurance continued apace, despite market 

uncertainties such as Brexit and the German election. There was however a notable drop in the number 

of UK real estate enquiries in Q4 following the budget announcement curtailing the tax benefits of 

offshore holding structures in the near future.The enquiry rate has since rebounded strongly in Q1 2018, 

with Middle Eastern and Asian money driving a lot of London based acquisitions. 

The private equity space saw a marked increase in the number of deals stapling insurance, in particular 

on auction processes. Several insurers and brokers are now able to establish separate teams (“trees”) 

allowing for multiple bidders to simultaneously finalise policies ahead of submitting final bids. This in turn 

allows for policies to incept simultaneously with the transaction signing, often within as little as 24 - 48 

hours following final bid submission.
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In the following pages, we provide an insight 

into the key W&I policy parameters, using data 

collected from policies we placed during 2017.

171 

€60.4bn

number of deals we worked on in 

FY2017, supporting transactions 

with an aggregate value of

across the private equity and 

real estate sectors.

We have included commentary on changes from 2016 to illustrate changing 

trends. The statistics are divided between deals in the real estate sector 

and deals involving operational businesses (which are often private equity 

portfolio companies).

2017
Statistics
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Premium and policy enhancements
Whilst the “base” premium rates (i.e. the premiums offered by insurers prior to applying additional 

premiums for certain policy enhancements) reduced by c. 20% during 2017, the “final” premium rates 

(i.e. the premium after additional premiums for policy enhancements is applied) saw modest increases in 

most jurisdictions.

Typical policy enhancements include “scraping” knowledge qualifiers from warranties, broadening the 

definition of loss under the policy as compared with the SPA or disregarding the disclosure of the due 

diligence/data room for the purpose of claims under the policy. Typically each enhancement, if taken, 

incurs an additional premium of 10-20% (please refer to page 8 for further detail on policy enhancements).

This increase in premium suggests that buyers are willing to pay a premium rate in the region of 1 - 1.5% 

of policy limit and are most focused on securing the broadest cover possible for this price range, rather 

than seeking further premium reductions.

Operational business Real estate

Average rate on line

UK

DACH region

Southern Europe

Central Eastern Europe

Nordics

USA

0.98%1.25%

1.12%1.42%

1.09%1.75%

1.04%1.12%

0.76%1.64%

1.17%

1.28%

2.21%

1.50%

1.52%

0.84%

1.29%

1.39%

1.19%

1.44%

2.39% 2.96%

3.56% 3.65%

2017
2017

2016

Key
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Deductible and the  
Nil Recourse Structure
The deductible (also known as the “excess” or 

“retention”) is the aggregate amount of loss that 

must be incurred before the insurer is liable to pay 

under the policy.

It used to be the case that the policy deductible 

matched the reduced liability of sellers or 

management under the SPA or warranty deed. 

Today, however, it is common for the seller or 

management to exit with a nominal €/£/$1 cap. The 

buyer then bears the loss up to the deductible figure.

This trend has resulted in buyers seeking ever 

lower policy deductibles. It is now even more 

common than it was in 2016 to obtain a “nil” 

deductible for real estate deals across Western 

Europe, although semi operational transactions 

such as hotel groups still command deductibles 

of c. 0.1% of the enterprise value, tipping to 

nil, in most jurisdictions. The figures in the real 

estate graph below are slightly inflated (i.e. above 

nil) due to certain jurisdictions, particularly CEE, 

commanding deductibles of c.0.1% during early 

2017. In addition, some clients will opt for a small 

deductible in order to reduce the premium.

Operational deal deductibles have also dropped, 

especially towards the end of 2017, with 0.25 - 0.75% 

of the enterprise value now commonplace for such 

transactions. Deductibles remain higher for “global 

footprint” transactions (typically 0.75 - 1.25%) and US 

deals (where they remain between 1 - 1.5%).

Average deductible as % of deal value

1.0%

0.8%

0.6%

0.4%

0.2%

0%

Operational 

business 

0.20% decrease

0.65%
average

0.85%
average
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2016
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0.77%

0.87%

0.46%
0.53%

0.70%

0.61%

0.20%

0.30%

0.10%

0%

2017
2016

0.27%
average
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0.26%



6 Howden M&A insights 2017

5.07%
18 - 24 
months

1.48%
less than  
18 months

Policy period
The policy period often matches the 

survival periods in the underlying SPA, 

however a benefit of the buyer-side policy 

is that it offers the flexibility to extend 

these survival periods. The graphic below 

illustrates the different survival periods by 

the classification of the warranty – general, 

fundamental (title and capacity warranties) 

and tax.

Growing insurer competition and buyers’ 

increasing awareness of the product has 

allowed us to obtain longer policy periods. 

93% of our policies contained survival 

periods of 24 months or more for general 

warranties, up from 76% in 2016. 

77% of policies contained survival periods 

of 7 years or more for fundamental 

warranties, up from 66% in 2016, and 

7+ year survival periods for tax have also 

increased year on year.

These increases have largely been driven 

by the use of W&I insurance. Insurers are 

willing to provide extended survival periods 

compared with the SPA limitations for 

little or no additional premium and buyers 

naturally take advantage of this position. 

93.48%
24 months 

or more

General warranties

11.57%
4 - 7 years

11.56%
less than  
4 years 76.87%

7 years  
or more

Fundamental warranties

90.58%
7 years 

or more

5.07%
less than  
4 years

4.35%
4 - 7 years

Tax warranties

17.14%
increase from 2016

11.28%
increase from 2016

9.53%
increase from 2016
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Policy enhancements
Insurance is increasingly used as a means to negotiate the SPA limitations by proxy. 

Well advised buyers involved in auction processes will avoid amending the seller friendly limitations 

section in the SPA, and turn to the policy to secure a more favourable suite of limitations – so called “policy 

enhancements”.  This provides a buyer with the protections they require whilst simultaneously making them 

an “easy” SPA counterparty to deal with, which can be especially helpful in auction processes.

In the past, policy enhancements were limited to increasing the monetary limit of liability or extending 

the warranty survival periods, but today a much broader range of enhancements are available, the most 

interesting of which are detailed below:

Policy Enhancements Comment Additional Premium

Synthetic tax 

indemnity 

Synthetic tax indemnity (i.e. given directly from insurer to 
insured under the policy if the seller does not give a tax 
indemnity) now being offered by several insurers (however, 
comprehensive tax disclosure and due diligence is still 
required).

10 - 20%

Affirmative Tax cover Most insurers are willing to provide affirmative cover 
for risks identified as ‘low’ or ‘very low’ in the tax due 
diligence. This means that, for the purposes of the policy, 
such risks are not considered ‘Disclosed’ and do not qualify 
insurance cover.

Subject to risk from  
0% upwards

Knowledge scrape If knowledge qualifiers (either blanket or individual) are 
applied to warranties, it is possible for insurers to ‘scrape’ 
these away for the purposes of the policy – giving buyers 
protection on an unqualified, objective basis.

5 - 15%

US style 

enhancements 

Certain insurers are beginning to offer US enhancements 
such as non-disclosure of the VDR and/or DD reports on 
European deals.

10 - 30%

Loss definition Loss incl. indirect/consequential loss and lost profits is 
frequently offered for a very low, if any, additional premium, 
even if only direct losses are offered under the SPA.

Consequential loss can be offered by some insurers whilst 
others are only willing to provide “reasonably foreseeable” 
consequential losses.

0 - 10%

New breach cover The availability of this enhancement varies from (i) insurer-
to-insurer and (ii) deal-to-deal. 

Certain insurers offer “full” new breach cover for simple 
transactions where the gap between signing and closing 
is short (2 - 4 weeks), whereas others will provide “partial” 
new breach cover, with some offering it for up to a 
maximum of 4 - 6 weeks following signing, with the buyer 
bearing any further risk under completion. 

Certain insurers will allow losses from new breach cover to 
erode the retention only. The market is still grappling with 
this enhancement, with further developments expected 
during 2018.

10 - 50%
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Other policies – tax and title
The use of insurance for “known” or “identified” matters increased dramatically during 2017.  

The vast majority of these matters were either tax driven or arose from missing title deeds, an 

inability to substantiate historic share transfers or minor breaches of planning regulations. Insurance 

is viewed by both buyers and sellers as a quick, neat and cost effective solution to these issues.

Title – closing the gap

Whilst sellers often retain liability under SPAs for fundamental warranties, buyers are increasingly 

turning to title insurance to secure cover for 100% of the deal value for potential breach of warranties 

relating to title and capacity. The policies cover title to shares in a group structure and the underlying 

real estate owned by a target for premiums ranging between 0.1 - 0.2% of the policy limit.

The policy can often be extended to cover identified title defects such as missing share transfer 

documents (often an issue on German share sales), planning matters such as incorrect use of a 

property, invalidity of permits and even defects in lease agreements. These policies can be crucial to 

providing financing banks with sufficient comfort to lend on a transaction.

Tax – growing appetite and adoption

We estimate that the number of tax risk policies placed in Europe almost doubled from 2016 to 2017,  

with c. 150 policies placed, covering an aggregate €1.5bn of potential tax liabilities. Pricing of tax 

insurance has reduced, and the breadth of risks insurers are now willing to cover has increased 

substantially. Our tax team, headed up by the former head of Barclays’ M&A tax division, is one of the 

most active in the market, and regularly secure terms and place policies for tax risks across Europe.

Average premiums 

for tax policies

Number of title 

policies placed

2015 2016 2017

8%

3.8% 3.5%

2015 2016 2017

11

17

20
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Howden’s advice started 

on the sell side where we 

helped scope VDD and 

advised on an insurable 

suite of warranties

Having reviewed the VDD 

we were able to advise 

what risks would be 

covered under the W&I 

policy, what would require 

specific policies and what 

would not be insurable

Given this knowledge we 

were able to approach the 

right markets, ensuring 

the best cover and 

price for the risks that 

needed insuring ahead of 

engagement with bidders

Covered the full suite of warranties provided 

under the SPA including some challenging 

warranties (e.g. rent roll)

Allowed seller to cap warranty liability to €1.00

Covered title to shares of each group company 

and all real estate owned by the target up to 

100% of value

Covered matters indentified during diligence 

pertaining to ownership – e.g. missing share 

certificates and breaches of planning regulations

Allowed streamlining of the title due diligence

Allowed for a reduction of the W&I premium 

Covered the crystallisation of certain identified 

tax issues raised during the diligence process

Enabled the seller to avoid price chips or 

specific indemnities

Covered matters including WHT on interest 

payments, German RETT and trade tax 

exposure and Polish VAT/CLAT risk

Covered both unknown and indentified pollution 

on the sites owned by the target and in the 

event such pollution spread to third party land

An option for business interruption costs caused 

by pollution was also secured

Filled the gap left by the standard pollution 

exclusions under the W&I

Structuring insurance Policy type Impact

W&I

Title

Tax Policies

Environmental

Case study
In the context of a multi-billion private equity auction exit Howden arranged a multitude of M&A 

insurances enabling (i) the seller to exit cleanly, and (ii) the buyer to ensure both the unknown and 

material identified risks raised during due diligence were covered.

The target operated across multiple jurisdictions, owned a large number of sites and used tax 

efficient structures to hold their assets.
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Claims

Notifications are increasing
There has been a marked increase in the number of notifications made under W&I policies over the 

past two years. This has partially been driven by the uptake in M&A insurance, but also the decrease in 

deductible and de minimis levels.

The warranty breaches
Warranty breaches for our 2017 claim notifications are represented below. Interestingly, despite cover for 

financial statements warranties being relatively straightforward to secure, financial statements warranty 

breaches top the charts, with tax, where cover can often be restricted, in joint second place. Warranties 

such as compliance with laws which, subject to the diligence content, are often more challenging to 

secure cover for generate a much lower percentage of overall claims.

Notifications by jurisdiction 
The graph below shows the location of the targets the 2017 notifications arise from, compared with the 

number of transactions completed for each jurisdiction. 

Targets operating in the United Kingdom had the lowest notifications to transaction volume ratio. Italian 

transactions have the highest notification to transaction volume ratio, whilst the healthy number of 

German notifications is largely tax driven (unsurprising given the regular tax audits German companies 

are subject to). The relatively narrow gap in pricing between European jurisdictions is yet to fully reflect 

the claims data, but with claims on the up we expect a trend of pricing more accurately reflecting the 

claims ratios during 2018.

30%

25%

20%

15%

10%

5%

0%

Financial 

Statements

Tax Compliance 

with Laws

Undisclosed

Litigation

Material 

Contracts

Employment Intellectual 

Property

Operations 

Related

29%

16% 16%

10% 10%

6% 6% 6%

40%

35%

30%

25%

20%

15%

10%

5%

0%

Germany

24%

30%

UK

36%

25%

CEE

15%

25%

Spain

10%

4%

Italy

10%

3%

Other

18%

Transactions

Notifications



11 Howden M&A insights 2017

Austria

Belgium

Bulgaria

Croatia

Czech Republic

Denmark

Finland

France

Germany

Hungary

Iceland

Ireland

Italy

Lithuania

Luxembourg

Netherlands

Norway

Poland

Portugal

Romania

Slovakia

Slovenia

Spain

Sweden

Switzerland

United Kingdom

Jurisdictions
We placed M&A insurance policies in the following European jurisdictions during 2017.
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Wrapping  
up 2017

The suite of M&A insurance products 

available today allows buyers to acquire 

policies better suited to their requirements.

2017 saw the use of specific tax, title/legal indemnity and environmental 

insurance increase, either in conjunction with W&I insurance, or as stand-

alone policies if buyers simply wanted to secure cover for a limited number 

of identified issues.

Risks and jurisdictions that were previously outside of the insurers’ 

appetites became increasingly insurable, and intense competition saw 

pricing drop, especially towards the end of the year. M&A insurance is 

now considered a genuine alternative to price chips or specific indemnities 

when allocating risk for identified issues and is almost always the most 

cost effective means of removing such matters from the negotiation table.

We secured several insurance packages for our clients that not only 

covered off a number of identified risks, including various tax issues, 

planning matters and existing pollution, but also facilitated quick and 

efficient deal negotiations. Sophisticated investors are increasingly placing 

value upon the dual role that M&A insurance can offer in this regard. 

Claims volumes continued to rise throughout 2017 and are currently 

outpacing the increase in insured deals. A large part of this increase can be 

attributed to the lower retention and de minimis levels offered under W&I 

policies, meaning ever smaller amounts can give rise to valid claims. What 

impact this will have on retentions and premiums remains to be seen as we 

progress into 2018, however we expect that deductibles will shift upwards 

and pricing remain stable for Western and Northern European jurisdictions.
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Our 2018  
outlook

Investors and their advisors will 

increasingly look to innovative 

insurance products to solve 

problems that arise on deals. 

Whether it be W&I allowing sellers or management to exit 

transactions with limited liability or tax policies removing an 

identified tax issue from the table, it is clear that buyers and 

their advisors are now comfortable using insurance as a tool 

to assist with issues arising on deals. 

We are focused on being at the forefront of M&A insurance 

innovation, with the aim to broaden the insurance “tool kit” 

available to our clients. We have recently hired an accountant 

to focus on credit driven insurance solutions for private 

equity firms and are looking to create a patent extension 

insurance product for healthcare investors. We firmly believe 

that products such as these will be commonplace in the deal 

landscape over the next few years.

The sheer number of policies placed in 2017 and reduced 

deductible levels will inevitably result in an increased number 

of claims in 2018. As insurers pay these claims we expect 

deductible levels to shift back upwards, to 0.1 - 0.2% of 

enterprise value for real estate transactions and 0.5 - 1% of 

enterprise value for operational deals. We also expect the 

quality of claims processes run by both brokers and insurers 

to replace price/process/cover as the most important factor in 

deciding which broker and insurer to use.
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Howden M&A is a leading M&A insurance advisor. 

With offices in London, Frankfurt, Munich, Madrid and 

Singapore, we placed 276 policies across 171 deals 

during 2017, with a combined value of over €60bn.

The 35 professionals who make up our team have backgrounds in corporate law, tax, 

investment banking and insurance. We pride ourselves on providing clear and informed 

advice, and structuring insurance solutions that solve the problems our clients face during 

M&A negotiations.

We also provide a full claims handling service to all of our clients. Our claims team is run 

by a 9 year qualified insurance litigator who has worked for both insurers and insureds. We 

have a track record of effectively and efficiently managing M&A insurance claims and, most 

importantly, securing payments.

About Howden M&A
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UK

Joe O`Brien

Managing Director
+44 (0)20 7645 9344
+44 (0)7545 899 097
joe.obrien@howdengroup.com

Caroline Rowlands 

Associate Director | Solicitor
+44 (0)20 7133 1269
+44 (0)7834 180 384
caroline.rowlands@howdengroup.com

Daniel Stock 

Associate Director | Solicitor
+44 (0)207 133 1381
+44 (0)7885 462 408
daniel.stock@howdengroup.com

Drew Wardrope

Associate Director | Head of Tax Insurance
+44 (0)20 7133 1364
+44 (0)7841 338 667
drew.wardrope@howdengroup.com

Abbas Juma

Senior Associate | Tax Insurance
+44 (0)20 7133 1553
+44 (0)7548 222 885
abbas.juma@howdengroup.com

Guy Wilmot

Associate Director
+44 (0)20 7133 1295
+44 (0)7860 849 903
guy.wilmot@howdengroup.com

Nicholas Hanney

Associate Director
+44 (0)207 133 1299
+44 (0)7736 278 234
nicholas.hanney@howdengroup.com

Jamie Thomson

Associate Director
+44 (0)207 648 7267
+44 (0)7802 654 276
jamie.thomson@howdengroup.com

Ben Prebble

Senior Associate
+44 (0)20 7133 1232
+44 (0)7720 095 529
ben.prebble@howdengroup.com

Adam Keith

Senior Associate | Title Insurance
+44 (0)20 3435 6240
+44 (0)7718 482 916
adam.keith@howdengroup.com

Emma Williamson 

Operations Manager
+44 (0)20 7133 1456
+44 (0)7760 440 708
emma.williamson@howdengroup.com

Germany

Gennadiy Kharif 

Director 
+49 (0)69 219 389 540
+49 (0)160 702 7472 
gennadiy.kharif@howdengroup.com

Johann Benesch

Associate Director 
+49 (0)69 219 389 530
+49 (0)151 624 13100
johann.benesch@howdengroup.com

Severin Zoergiebel

Associate Director
+49 (0)69 219 389 555
+49 (0)179 158 0020
severin.zoergiebel@howdengroup.com

Timo Probst

Associate Director
+49 (0)89 288 088 910
+49 (0)162 989 2001
timo.probst@howdengroup.com

France

Lucie Bocel

Associate
+44 (0)20 7133 1557
+44 (0)7809 210 407
lucie.bocel@howdengroup.com

Southern Europe

Chiara De Vita 

Senior Associate 
+44 (0)207 133 1326
+44 (0)7885 459 433
chiara.devita@howdengroup.com

Eduardo Real de Asua

Director | Howden Iberia
+34 (91) 429 96 99  
+ 34 607 451 901
ereal@howdeniberia.com

Marta Blanco Ruiz 

Associate | Howden Iberia
+34 (91) 429 96 99  
+34 615 04 82 22 
mblanco@howdeniberia.com

Nordics

Alexander Rasmussen

Associate Director
+44 (0)20 7648 7171
+44 (0)7718 482917
alexander.rasmussen@howdengroup.com

CEE

Hélène Bastien

Associate Director
+44 (0)20 7648 7187
+44 (0)7834 746 999
helene.bastien@howdengroup.com

Singapore

Tze Yang Goh 

Associate Director
+44 (0)20 7456 7987
+44 (0)7914 684 921
tygoh@sg.howdengroup.com

Claims

Anna Robinson

Associate Director | Head of Claims
+44 (0)20 3435 6213
+44 (0)7860 849 922
anna.robinson@howdengroup.com

Key contacts
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Howden M&A Limited

16 Winchester Walk, London, SE1 9AQ

T +44 (0)20 7623 3806  

F +44 (0)20 7623 3807 

E info@howdengroup.com

www.howdenmergers.com

 Part of the Hyperion Insurance Group

Howden M&A Limited is an Appointed Representative of RKH Specialty Limited, part of the Hyperion Insurance Group. RKH Specialty 
Limited is authorised and regulated by the Financial Conduct Authority in respect of general insurance business. Registered in England 
and Wales under company registration number 7142031. Registered Office: 16 Eastcheap, London, EC3M 1BD. Calls may be monitored 
and recorded for quality assurance purposes. 03/18 Ref: M1697


