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Annual Review 2018

Round Up

2018 saw the M&A Insurance market experience yet another year of growth, benefitting from a buoyant 

M&A market and a number of “new” jurisdictions starting to regularly use W&I insurance. Specific risk 

insurance, used to cover identified tax, title, environmental and litigation matters, is becoming a more 

common feature on transactions and helped supplement market growth.

Private equity backed deals continue to drive the market and are typically the first transactions to be 

insured in “new” jurisdictions. Corporates are also starting to use W&I insurance more frequently 

which, we believe, stems from legal advisers who, having used the product a number of times with 

their sponsor clients, have become increasingly confident in recommending it to their corporate clients, 

triggering a second growth phase. Germany serves as a good example: the number of corporate buyers 

taking insurance on our German transactions has increased by more than 100% year-on-year for the past 

two years. Prior to FY17, we placed very few policies on corporate transactions in Germany.

Howden M&A placed 317 policies on 214 deals in FY18, representing a 14% increase in policy volume and 

22% increase in deal volume vs. FY17.  These increases were driven by our traditional strongholds of the 

UK, Germany, CEE, and supplemented by solid performances from our new teams in the Nordics, France, 

Benelux, Spain and Italy. Our tax team also trebled the number of policies placed globally vs. FY17.

Sompo, Aviva, Euclid and Travelers entered the market during 2018 whilst Neon and AWAC exited. These 

insurer entrants helped keep 2018’s pricing suppressed, with UK real estate pricing in particular dropping 

from the already historic lows of 2017.  The pricing landscape for 2019 is difficult to predict; more US 

insurers entering the market and increased capacity at leading players (such as Hunter George’s capacity 

increase from £75m to £100m) would suggest downward pressure on pricing but this may be offset by 

Lloyd’s looking to reduce total capacity across all insurance lines by c. 4%.

Claims rates continued their upward trend during 2018, with Howden M&A’s claims data suggesting 

that a notification is made on 12% of policies, and AIG’s suggesting a significantly higher claims rate for 

deals north of $1bn. AIG’s findings in particular have resulted in a shift in insurers’ deal size appetite back 

towards the traditional sweet spot of €100-500m. It has also seen insurers offer smaller primary limits; 

in 2017 it was common to see insurers provide up to €100m+ primary limits, whereas in 2018, €30-

50m was the maximum a number of leading insurers were willing to provide, preferring to deploy their 

additional capacity towards the top of insurance programmes.

Joe O’Brien

Managing Director

T +44 (0)20 7645 9344   

E joe.obrien@howdengroup.com
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The following pages provide an insight 

into the key W&I policy parameters 

using data collected from policies we 

placed during 2018.

We have included commentary on changes from 2017 to illustrate 

emerging trends. The statistics are divided between deals in the real 

estate sector and deals involving operational businesses (which are 

often private equity portfolio companies).

2018 Statistics

European-wide Footprint, Local Expertise

We placed insurance on deals in 23 jurisdictions across Europe during FY18.

214 

317

deals. The delta between deal 

count and policy count is 

driven by the increased use 

in specific risk insurance to 

supplement W&I insurance 

and cover known issues 

identified in the due diligence.

policies placed on

• Austria

• Belgium

• Bulgaria

• Croatia

• Czech Republic

• Denmark

• Finland

• France

• Germany

• Greece

• Hungary

• Italy

• Jersey

• Luxembourg

• Netherlands

• Poland

• Portugal

• Romania

• Singapore

• Spain

• Sweden

• UK

• Ukraine

dedicated 

M&A offices

Frankfurt

Warsaw

Stockholm

London Amsterdam

Madrid

Singapore

Munich

Our team boasts local legal 

expertise across the UK, 

Germany, Austria, Netherlands, 

Denmark, Sweden, Spain, 

France, Italy, Poland, Singapore 

and New Zealand.
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Premium

For the majority of jurisdictions, premiums continued to shift downwards during 2018, largely due to a 

reduction in the cost of policy enhancements buyers often secure in their policies.  

“Base” premiums (i.e. the premium prior to applying additional costs for the policy enhancements) were 

only very slightly down on 2017’s base figures, whereas “final” premiums (i.e. the premium after applying 

the policy enhancement costs) were c. 7-9% down on operational deals in most European jurisdictions 

and UK-based real estate transactions.

The pricing of real estate deals outside of the UK remained broadly stable. However, this was largely due 

to an increased number of low risk tax matters identified within the diligence reports being “affirmatively 

covered” under the policy in return for an additional premium. The typical low risk tax issues on UK real 

estate deals are now often covered without an additional premium, which helps to explain the difference 

in price reductions.

Pricing for prime real estate transactions is now extremely low, with premium rates of 0.5% or less now 

commonplace.  The slightly higher average pricing for real estate deals shown below is driven by semi-

operational real estate transactions, such as hotel or property developer deals.

Whilst difficult to predict, we expect pricing in 2019 to remain stable or shift upwards slightly, driven by a 

combination of increased claims rates and capacity constraints, particularly from Lloyd’s markets. 

Operational business Real estate

Average Premium Rate

UK

DACH region

Southern Europe

Central Eastern Europe

Nordics

France

Benelux

0.89%1.16%

1.09%1.45%

1.16%1.58%

1.11%1.15%

0.76%

1.00%

0.81%

1.51%

1.61%

1.25%

1.42%

1.75%

1.12%

1.64%

0.98%

1.12%

1.09%

1.12%

0.76%

1.27%

2018
2018

2017

Key
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Real Estate

In share or asset sales of investment properties,  

it is the market-standard position in most European 

jurisdictions for insurers to offer a “nil” deductible.  

In contrast, where there are operational elements 

to the transaction, insurers still require a deductible 

which, last year, ranged from 0.05-0.2% of the 

enterprise value, often tipping to nil. Insurers often 

take the same approach to requiring a deductible on 

large portfolio sales. Overall, deductibles across all 

real estate asset classes have reduced by c. 17% 

in the corporate real estate space compared to the 

previous 12 months. There is currently no evidence 

this position will change, but with claims on real 

estate deals becoming increasingly common, 2019 

may see a return of small deductibles on pure real 

estate deals. 

Operational Businesses 

Operational deal deductibles have remained largely 

stable which in our view is due to 3 factors: (i) a 

greater use of the product in jurisdictions where 

W&I insurance has historically been less common, 

including France, Spain and Italy; (ii) the increasing 

use of the product on larger “global footprint” 

transactions; and (iii) corporate buyers who expect 

sellers and management to retain some liability 

which in turn is reflected as the deductible under the 

insurance policy. Retentions for “sweet spot” mid-

market transactions in the UK, Nordics, Netherlands 

and Germany have fallen, and can be as low as 

0.25% of the enterprise value, tipping to nil.

Deductible

The deductible (also referred to as the excess or retention) is the 

amount of loss that must be incurred before the insurer is liable 

to pay under the policy.

Average Deductible as % of Deal Value
Operational business 

4.6% increase

0.68%
average

0.65%
average

2018
2017

Key

2018
20170.12%

average

Key
Real estate
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0.1%
average
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Trans-Atlantic Enhancements

Increased use of W&I insurance in the US has placed mounting pressure on European insurers to 

offer certain US-style policy features that historically were not available in the European market. This is 

most prevalent when US buyers acquire European assets in a transaction governed by European law.  

However, we have also seen a number of private equity houses, in particular those headquartered in the 

US, look to avail from the US-style approach even when the transaction has little or no nexus to the US 

at all.  This has led to the development of “Trans-Atlantic” policies, which feature US-style enhancements 

within European law governed policies.

Below we detail the key features of Trans-Atlantic policies and the typical costs associated when placing 

such a policy with a European domiciled insurer.  It is important to discuss the implementation of 

these enhancements early on in the insurance process as (i) only a limited number of insurers have the 

requisite expertise to provide such an offering; and (ii) the enhancements, in particular those surrounding 

non-disclosure of the data room or diligence reports, place additional underwriting demands on the 

insurers which take time to implement. 

Policy 

Enhancements

Comment Additional 

Premium

Non-disclosure of 

the data room

• For the purpose of recovery under the W&I policy, the contents of 
the data room are not deemed disclosed. 

• Insurers require an alternative means of disclosure, typically in 
the form of a detailed disclosure letter/disclosure schedules. This 
can be challenging in certain European jurisdictions where sellers 
point to full data room disclosure and will not engage in a specific 
disclosure exercise.

• It can be challenging to apply the enhancement in contradiction to 
the SPA/warranty deed provisions.

0-15% of the 
base premium

Non-disclosure 

of the due 

diligence reports

• For the purpose of recovery under the W&I policy, the buyer’s due 
diligence reports are not deemed disclosed.

• This enhancement places the onus back onto the insurer to 
highlight and specifically exclude anything identified within the 
due diligence. 

• The No Claims Declaration will require the deal team members 
to state that they have “read and understood the due diligence 

reports and do not have actual knowledge of a breach event”.

• Increasingly insurers are willing to not deem the vendor due 
diligence reports disclosed, even in contradiction to the SPA 
position.

0-10% of the 
base premium

Loss recovered 

on an indemnity 

basis

• Loss is recovered on an indemnity as opposed to a damages 
basis.

• Note that disclosures (whether specific or general subject to the 
data room disclosure position obtained) still qualify the warranties.

0-5% of the 
base premium

Materiality 

scrape

• Insurers are typically happy to provide a “single materiality 
scrape” (i.e. disregarding a materiality qualifier for the purposes of 
assessing whether a breach has occurred).

• Insurers in the US are also willing to provide a “double materiality 
scrape” (i.e. disregarding materiality both with respect to the 
assessment of the breach and for the purposes of calculating 
loss) so long as the disclosure process is thorough. On European 
deals requiring a Trans-Atlantic policy, a double materiality scrape 
can be challenging as most insurers will insist on including a de 
minimis.  A limited number of insurers can consider scraping the 
de minimis in contradiction to the SPA/MWD but this is off-market 
and evidence of a robust disclosure process would be required.

0-15% of the 
base premium

No warranty 

spreadsheet

• No warranty-by-warranty spreadsheet will be appended to the 
policy, with the limited warranty amends made within the main 
body of the policy.

Nil
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Tax pricing continues to fall. The pricing for core jurisdictions is now 2-3%, whereas for new or more 

difficult jurisdictions it is 3-5%.

Average Premiums for Tax Policies

20182016 2017

3.3%

3.8% 3.5%

Tax

2018 saw a dramatic rise in the use of tax risk insurance. Howden M&A trebled the number of tax risk 

insurance policies it placed in 2018 versus the previous year, and our experience appears to have been 

replicated by the wider tax insurance market according to the data we have obtained from insurers. 

We partly attribute this growth to decreasing premium rates which have made the product more cost 

effective. However, it can also be explained by a more widespread awareness of the product amongst 

market participants and their increased willingness to explore the use of the product as a deal tool, 

replacing indemnities/price chips.

During FY18 Howden M&A was successful in placing tax insurance policies on certain risks that were 

previously considered uninsurable (e.g. transfer pricing and tax litigation), reflecting a changing risk 

appetite amongst insurers. Nonetheless, it remains a requirement that, for an identified tax risk to be 

insurable, the buyer must demonstrate a robust defence file.

We have become increasingly active in countries outside the core W&I markets of the UK, Germany 

and Nordics. There has been a particularly good uptake of the product in Spain and CEE. We have also 

successfully placed policies in jurisdictions previously perceived as more difficult to insure due to the 

more confrontational or unpredictable nature of the local tax authority e.g. France and Italy.
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Title

Title insurance policies are designed to allow the insured to seek direct recourse against the insurer for 

loss or damage arising from matters typically covered by the fundamental warranties, i.e. title to, and 

capacity to sell, the target company’s shares and underlying real estate assets. Specific risks and title 

defects identified during the course of due diligence which impact ownership of the shares and real 

estate can also be insured.   

Specific Risks Cover 
Last year we placed title policies combining shares, real estate and specific risk cover as well as those 

for single identified risks. Examples of the specific risk policies that we placed last year, either as a 

standalone policy or in conjunction with share/real estate ownership cover, include:

Increasing Uptake of Title Policies
The prevalence of buyers taking out title insurance to provide 

cover in excess of the W&I policy limit up to the full deal value

increased by 43% in 2018.

Loss of Rent 
Loss of rental income can also be insured for an additional premium (typically 5-10%). This protects 

the insured for rent and service charge payable under the terms of a lease if any part of the property 

is temporarily unable to trade or generate income as a result of an event under the share/real estate 

ownership cover. The period of indemnity is usually limited to 2 years following an interruption of 

between 45 days to 3 months (depending on insurer) and sub-limited to the annual rental income 

per year. The number of our clients opting for this enhanced cover has risen dramatically over the last 

12 months.    

• Compliance with zoning or building/

occupancy/construction permits

• Incorrect planning consents and boundaries

• Missing share certificates/permits/powers of 

attorney

• Overhangs and encroachments

• Incorrect use of a property

• Restrictive covenants

• Defects in lease agreements

• Lack of access 

• Breach of perpetual usufruct decision

• Expropriation

• Restitution

2015/16 2016/17 2017/18

17

42

60
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Environmental

Against a backdrop of rising environmental legislation, and 

little to no uniformity across jurisdictions, buyers and sellers 

continued to turn to environmental insurance in 2018 to insure 

risks in both share and asset transactions. 

We estimate that approximately 1 in 5 transactions in Europe involving industrial, chemical, 

manufacturing or brownfield land used environmental insurance to cover potential environmental 

liabilities in 2018, almost double that in 2017.  The breadth of cover available has substantially increased 

for “known” or “identified” matters, whilst premiums remain at an all-time low. Owing to this enhanced 

coverage position we have seen an increase in W&I insurers willing to remove the pollution exclusion 

where an appropriately-structured underlying environmental insurance policy is held at the target level, 

providing complementary coverage across the 2 policies.

Environmental insurance must be carefully structured to ensure it responds to breaches in warranties 

and indemnities, and 2018 saw advancements in this area. A number of environmental underwriters 

now offer tailored transactional-based policies while legal advisers have become more comfortable 

recommending the product. Attention must be given to knowledge qualifiers, the definition of “known” 

matters and a thorough review of the data room to secure affirmative cover for all material matters. It is 

not enough to simply include the SPA as an “insured contract”. Using a broker who can provide advice on 

diligence scoping and insurability at an early stage can help reduce price chip and unlock deals hindered 

by environmental concerns.

Howden M&A has hired Glenn O’Halloran, former head of UK&I environmental risks at Chubb, to lead 

our environmental team, structuring environmental insurance programmes to reflect the risks faced by 

our clients on M&A transactions.
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Litigation

The increased use of insurance for identified litigation risks 

continued throughout 2018, with clients benefiting from a 

growing appetite within the market to provide solutions to 

esoteric issues. Howden M&A advised on the implementation of 

a variety of structured coverage solutions for litigation related 

risks, providing comfort and certainty to businesses during live 

M&A deals, and on a standalone basis.
 

During 2018, insurance solutions were developed to assist clients with “security for costs” orders, limit 

client exposures to high value litigation impacting investor appetite and to seek protection for various 

“high” risk items which were impeding the completion of M&A deals. We expect this trend to continue 

in 2019 as clients continue to realise tangible benefits where insurance is used alongside other traditional 

risk management options.

 

Howden M&A’s dedicated litigation team is led by Alex Southby and boasts a wealth of experience 

from litigation, accounting and insurance backgrounds. Accordingly Howden M&A is uniquely placed 

to understand the appropriate coverage for litigation risks on transactions and advise on cost effective 

insurance solutions.
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Case Study – using tax insurance to 
unlock a transaction
•  Howden M&A’s specialist tax insurance team was engaged by the seller to advise on the M&A 

insurance workstream on the disposal of a pan-European logistics business.

• In addition to advising the parties on scoping their tax due diligence in order to maximise coverage 

for tax matters under the W&I policy, we placed a specific tax risk insurance policy over an identified 

transfer pricing risk that otherwise threatened the transaction.

Sell side value add 

Howden M&A’s tax team advised the seller on the 

scope of the sell side tax due diligence in order to 

maximise coverage for the future buyer in relation 

to tax warranties under the W&I policy.

 Howden M&A’s tax team worked with the seller 

and their advisers to identify the material tax risks 

that were most likely to be raised by a buyer. 

Off the back of this piece of work Howden M&A 

advised the seller on scoping a tax memo covering 

a transfer pricing risk that was identified as part of 

the sell side due diligence process. Using this tax 

memo Howden M&A were able to approach the 

specific tax risk insurance market to secure terms 

for a tax insurance policy covering the identified 

transfer pricing risk. The tax insurance policy was 

held by the seller in reserve in anticipation of the 

buyer raising the risk in the course of negotiations.

 Subsequently the buyer raised the identified 

transfer pricing risk with the seller and sought 

to impose a 100% price chip in respect of the 

risk. Given the preparatory work the seller had 

undertaken with Howden M&A the seller was able 

to resist the price chip and instead offer the buyer 

the tax insurance policy as cover for the risk.

Early engagement + 1 week of 

intense sell side work

1 week

Deal breaking 

tax issue

Deal signs with 

insurance

3x terms 

secured

Seller side

Seller M&A Limited Buyer

Buyer side

Outcome

Howden M&A’s Tax Team’s Role

Buy side value add 

Howden M&A’s buy side team flipped to the buyer 

and negotiated on their behalf with the tax insurer 

to put in place a specific tax risk insurance policy 

that satisfied the buyer’s coverage requirements.

The buy side team also advised the buyer on the 

scope of the top-up buy side tax due diligence that 

was required in order to maximise coverage for tax 

matters under the W&I policy.

 Howden M&A’s specialist tax insurance team were 

able to put in place a specific tax risk insurance 

policy that satisfied the needs of the buyer and 

hence avoid the 100% price chip that would 

otherwise have impacted on the seller. 
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Claims Statistics 2018

Warranty Breaches
• Below we detail the types of warranties we see claims arise from.  The numbers detailed below 

derive from all policies Howden M&A placed from January 2013 to December 2018.

• Financial statements and tax remain the most commonly breached warranties.  These findings are in 

line with similar statistics released by insurers.

• Employment warranties have become more commonly breached during the past 2 years.  This can 

be explained by an increase in the number of insured transactions in jurisdictions with more robust 

labour laws, such as France and Italy.

• There have been very few claims for warranties insurers are often reluctant to provide cover for, 

including product liability, data protection and environmental matters, suggesting the reluctance to 

provide cover isn’t grounded in claims data.

For more information on claims, please see our 2018 Claims Insight publication, but please note 

that the statistics detailed in that report are as at August 2018.

Warranty Breach Breakdown

Howden M&A’s claims team is managed by an 11 year 

qualified insurance litigator who previously acted for insurers 

in contentious insurance claims. Her experience provides an 

“insider view” of how insurers handle claims, and we use this 

to effectively and efficiently manage our clients’ claims and 

secure payments.

Fundamental

Tax

Other

Financial 

Statements

Material 

Contracts

Compliance 

with Laws

Litigation

Employment

Intellectual 

Property

1%

19%

11%

20%

10%

10%

4%

15%10%
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2019 Outlook

As sponsors search for value in take-

private and carve-out transactions, 

the M&A insurance market must 

respond to these deal structures.

2018 saw Howden M&A advise on insurance placements on 

an increased number of take-private (“P2P”) and carve-out 

transactions. We expect this trend to continue during FY19. 

Such transaction structures require careful consideration of 

factors such as: (i) timing and tax implications of the carve 

out; (ii) status of the post-closing insurance programme; and 

(iii) in the case of P2P deals, an analysis of the local public 

takeover code/securities market act, including whether 

bidders are legally allowed to benefit from warranties and a 

fulsome disclosure process. Having a broker with experience 

dealing with these challenges will be vital to ensuring the 

policies on such transactions reflect investor expectations.

Sponsors who look to insurance as a deal tool will continue 

to seek cost effective insurance based solutions to deal with 

identified issues.  Whilst this is increasingly commonplace for 

tax and environmental matters, we believe litigation insurance 

is the next major step for the M&A insurance market. As 

W&I premium rates drop, we expect more insurers to turn 

their attention to such policies, resulting in a broader array of 

insurable risks and the litigation insurance market developing 

in a similar manner to the tax insurance market over the past 

few years.
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Howden M&A is a leading M&A 

insurance adviser. We offer full 

European and Asian coverage with local 

offices in London, Frankfurt, Munich, 

Madrid, Amsterdam, Stockholm, 

Warsaw and Singapore. For US 

transactions we work seamlessly with 

our “best friend” US broker, Atlantic 

Global Risks LLC.
 

Our team of 50 individuals come from backgrounds in corporate, 

real estate and insurance law, investment banking, tax, litigation, 

environmental engineering and underwriting.

By combining our European-wide and Singapore based W&I 

teams with product specialists covering tax, litigation, title and 

environmental insurance, we provide clear and structured advice 

when implementing policies and securing claims payments on 

behalf of our clients. 

About Howden M&A
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